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HEALTH & SAFETY BULLETIN

01/08

THE CORPORATE MANSLAUGHTER AND HOMICIDE ACT 2007

BACKGROUND

The Corporate Manslaughter and Homicide Act 2007 came into force on the 6th April 2008. The Act sets out a new offence for convicting an organisation where a gross failure in the way activities are managed or organised, results in a person’s death. This will apply to a wide range of organisations across the private and public sectors.

Under this new approach, courts will be able to look at the management systems and practices across the organisation, providing a more effective means for prosecuting the worst corporate failures to manage health and safety properly.

UNDERSTANDING THE NEW OFFENCE

It is necessary to understand the new offence of corporate manslaughter. Up tp April 6th 2008, before an organisation could be prosecuted for manslaughter, a prosecution of an individual for manslaughter had to take place. This individual had to be someone from within the organisation who is deemed to be the “controlling mind” – this is why it has been difficult to prosecute large organisations e.g. Railtrack, P&O, Barrow Council etc.

The new offence of corporate manslaughter will have been committed where there has been a “gross breach” of duty of care, and where actions of the organisations senior management played a substantial part in that breach i.e. there is no longer a requirement for an individual to be prosecuted.

Such as:

· Failure to comply with health and safety laws

· Seriousness of the failure

· Risk of death

· Organisations adherence to HSE guidance

· Safety culture of the organisation

· Whether there were attitudes, policies, systems or accepted practices in the organisation that were likely to encourage such failures or tolerate them.

In determining if health and safety within the organisation was being managed correctly, the following factors will be taken into account:

· Amount of finance allocated to health & safety

· Compliance with industry standards

· Commitment to safety; safety committee minutes, training, risk assessments etc.

MANAGEMENT ROLE

This is an opportunity for employers to think again how risks are managed; the Act does not introduce new regulatory standards. The new offence is targeted at gross management failure and the benchmark for this will be current health and safety laws. Any proceedings will be taken against an organisation or possibly the school governing body corporately, but not against an individual.

“Senior Management” in an organisation means persons who play a significant role in making decisions of the organisations activities e.g. Chief Officers, heads of service, headteachers and governing bodies. In a council this could also include elected members.

If convicted, organisations face unlimited fines and the courts can make organisations publicise the fact they have been convicted of corporate manslaughter.

Even though the new act will not take action against individuals, there is still an existing offence of gross negligence manslaughter, if an individual’s negligent actions or in-actions at work causes death, in addition to the existing and continuing offences under section 37 of the Health and Safety at Work etc Act 1974.

CONSIDERATIONS FOR SCHOOLS, OTHER ESTABLISHMENTS AND HEADS OF SERVICE

As referred to above all employers must already comply with health and safety legislation and the new Act does not affect those requirements. However, the introduction of the new offence is an opportunity for all establishments to satisfy themselves that systems and processes for managing health and safety are in place and are adequate.

Senior managers cannot delegate responsibility for health and safety, they must ensure they and their organisation is complying with current health and safety laws.

Advice and guidance is readily available with the Children and Young People’s Department and a dedicated health and safety web-site will not only provide you with specific CYPD health and safety information but links to other useful web sites. http://www.wirral-mbc.gov.uk/HealthandSafety/index.asp
Training is provided regularly for headteachers, governors, senior managers and caretakers etc but tailor made courses can also be delivered on-site to a wider or targeted audience.

CHECKLIST

· Is there an up to date health & safety policy available which is signed?

· Is there a clear management system for addressing health, safety and welfare issues? e.g. safety committees, information, training, induction, risk assessments, accident investigations, audits etc.

· Is health & safety a standing item on meetings such as the finance and buildings committee or environment group?

· Are training needs identified on a regular basis?

· Are risk assessments undertaken for those activities which have the potential to cause harm?

· Do staff demonstrate a good knowledge of health & safety law and take care of themselves and other people?

· If contractors are employed on site are their health & safety arrangements satisfactory to your requirements?

· If your building is used out of normal working hours are these activities risk assessed?

· Do you regularly inspect and audit your place of work for unsafe conditions and acts?

· Do staff know where to obtain information on health, safety and welfare matters?

Should you require any further information please contact: jeannetteroyle@wirral.gov.uk or debbietodd@wirral.gov.uk 
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